IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF NEW YORK

	JAMES E. SINES AND FELIX WILLIAMS, Individually, and as Class Representatives, on Behalf of All Others Similarly Situated,

Plaintiffs,

                             -against-

SERVICE CORPORATION INTERNATIONAL, and its majority held, dominated, controlled and consolidated subsidiary corporate and partnership entities in the State of New York, including, but not limited to, SCI MANAGEMENT L.P., SCI FUNERAL SERVICES INC., SCI FUNERAL SERVICES OF NEW YORK, INC., and NEW YORK FUNERAL CHAPELS, INC.,

Defendants.


	        CIVIL ACTION NO.

           03 CV 5465 PKC

JOINT MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF THE JOINT MOTION OF THE PARTIES FOR PRELIMINARY APPROVAL OF THE PROPOSED CONSENT DECREE, AND OF THE PROPOSED CONSENT ORDER PROVIDING FOR NOTICE TO THE CLASS, OPPORTUNITY TO OBJECT OR TO OPT OUT, AND A FAIRNESS HEARING




Plaintiffs and defendants jointly submit this Memorandum of Points and Authorities in support of the proposed Consent Decree.
A. Introduction


Pursuant to Federal Rule of Civil Procedure 23(e), plaintiffs and defendants (“the Parties”) request preliminary approval of the attached proposed Consent Decree providing for the resolution of all claims asserted in this wage and hour class and collective action.  The Parties have previously jointly requested certification, pursuant to Rule 23(b)(3), of the New York Labor Law class, and have previously jointly requested approval of the Fair Labor Standards Act collective action.  Further, the Parties seek approval of the proposed notice of settlement and opt-out procedure to the members of the settlement class and request that the Court schedule a hearing to consider final approval of the proposed settlement.


The Parties view the proposed settlement as a desirable alternative to the uncertainty, expense, and delay that would result from further litigation.  At the same time, the Parties believe that the settlement advances and protects the interests of all members of the class and collective action, and should be confirmed by the Court as fair, reasonable, and adequate in all respects.

The settlement is fair, adequate and reasonable for several reasons.  First, the relief provided to the class members under the proposed settlement is substantial.  Second, the proposed settlement would eliminate the burdens and risks associated with continued litigation of this complicated class action.  Absent settlement, the Parties face considerable expense in litigation over the class certification, liability, and remedial issues.  Third, the action has proceeded sufficiently to allow the Parties and the Court to make an informed judgment as to the merits of the settlement.  After two and a half years of litigation, comprehensive discovery, meetings with defendants’ personnel, many interactions with experts, and a year and a half of negotiations, the experienced counsel for the Parties are aware of the strengths and weaknesses of their respective cases, and have assessed the reasonableness of the settlement’s terms in light of these strengths and weaknesses.  Fourth, the proposed settlement is the product of extensive, arm’s-length negotiations, and there is no evidence of fraud or duress.  Fifth, and finally, all counsel and the class representatives fully endorse the proposed settlement and are qualified to evaluate its terms and contents.


As explained below, and in the accompanying papers, these and other factors demonstrate that the settlement is fair, reasonable, and adequate, and therefore deserves the Court’s preliminary approval.
B. Certification of the Class and Approval of the Collective Action is Appropriate   

1. The New York Labor Law Rule 23(b)(3) Class 


The parties incorporate by reference their Notice of Motion, and Joint Motion to Certify a Rule 23(B)(3) Class for the New York Labor Law Wage and Hour Claims, and to Approve a Collective Action for the Fair Labor Standards Act Wage and Hour Claims, and their Memorandum in support.

2. The Fair Labor Standards Act Collective Action

“The principal congressional purpose in enacting the Fair Labor Standards Act of 1938 was to protect all covered workers from substandard wages and oppressive working hours, ‘labor conditions [that are] detrimental to the maintenance of the minimum standard of living necessary for health, efficiency and general well-being of workers.’  29 U.S.C. § 202(a).”  Barrentine v. Arkansas-Best Freight System, Inc., 450 U.S. 728, 739 (1981).  FLSA rights are non-waivable, cannot be abridged by contract, and even take precedence over conflicting provisions in collective bargaining agreements.  Id. at 740–41.

Congressional policy favors FLSA collective or representative actions on behalf of similarly-situated employees.  29 U.S.C. § 216(b) provides in pertinent part:
An action to recover the liability prescribed in either of the preceding sentences may be maintained against any employer (including a public agency) in any Federal or State court of competent jurisdiction by any one or more employees for and in behalf of himself or themselves and other employees similarly situated.  No employee shall be a party plaintiff to any such action unless he gives his consent in writing to become such a party and such consent is filed in the court in which such action is brought.
Construing this section in the context of the Age Discrimination in Employment Act, which is also enforced through § 216(b) procedures, the Supreme Court stated:
The ADEA, through incorporation of § 16(b), expressly authorizes employees to bring collective age discrimination actions “in behalf of . . . themselves and other employees similarly situated.”  29 U.S.C. § 216(b) (1982 ed.).  Congress has stated its policy that ADEA plaintiffs should have the opportunity to proceed collectively. A collective action allows age discrimination plaintiffs the advantage of lower individual costs to vindicate rights by the pooling of resources.  The judicial system benefits by efficient resolution in one proceeding of common issues of law and fact arising from the same alleged discriminatory activity.
Hoffmann-La Roche Inc. v. Sperling, 493 U.S. 165, 170 (1989).  

No class-type certification is required.  Judge Sotomayor collected cases and concluded that “the prevailing view among federal courts, including courts in this Circuit, is that § 216(b) collective actions are not subject to Rule 23’s strict requirements, particularly at the notice stage.”  Hoffmann v. Sbarro, Inc., 982 F. Supp. 249, 263 (S.D. N.Y. 1997) (citations omitted).  The key question is “whether plaintiffs have demonstrated that potential class members are ‘similarly situated,’” and “courts have held that plaintiffs can meet this burden by making a modest factual showing sufficient to demonstrate that they and potential plaintiffs together were victims of a common policy or plan that violated the law.”  Id. at 261 (citations omitted).  This case fully meets that standard.

The statutory requirement of filing written consent forms is intended for the protection of employers.  Speaking of the provision in the Portal-to-Portal Act of 1947 that required the filing of such consents, the Supreme Court stated that it was intended to reduce “excessive litigation,” and continued: “Speaking of the provision in the Portal-to-Portal Act of 1947 that required the filing of written consents, the Supreme Court stated: “The relevant amendment was for the purpose of limiting private FLSA plaintiffs to employees who asserted claims in their own right and freeing employers of the burden of representative actions.” Hoffmann-La Roche Inc., 493 U.S. at 173.  The Court noted that the provision for representative or collective suits had been retained, and continued: ““The broad remedial goal of the statute should be enforced to the full extent of its terms.”  Id.  In the context of a settlement, the employer-protective requirement of filing written consent forms is less important.  


The consent-form requirement should be interpreted pragmatically.  No special form is required; even a retainer form with plaintiff’s counsel will satisfy the requirement if filed in court.  Brown v. Dunbar & Sullivan Dredging Co., 189 F.2d 871, 873–74 (2d Cir. 1951).  This Court has “the requisite procedural authority to manage the process of joining multiple parties in a manner that is orderly, sensible, and not otherwise contrary to statutory commands or the provisions of the Federal Rules of Civil Procedure.”  Hoffmann-La Roche Inc., 493 U.S. at 170.  Here, for purposes of settlement only, defendants have waived the requirement intended only for their protection.  

Paragraph 35 of the proposed Consent Decree requires that class members send counsel for plaintiffs a claim form, attached to the proposed Consent Decree as Exhibit D, to verify their identities and mailing addresses.  This must be done as a condition of their receipt of funds.  The form includes a consent to sue, within the meaning of the FLSA, and a desire to join in the action, for purposes of the New York Labor Law.  Prior to the payout, plaintiffs will file these consent forms with the personal-contact information redacted, and the parties will jointly move for joinder of the signatories, in satisfaction of the New York Labor Law.    
C. Settlement of Employment Cases is Favored

In evaluating a class action settlement pursuant to Rule 23(e), the district court’s primary responsibility is to ensure that the settlement is fair, reasonable, and adequate under the circumstances.  Malchman v. Davis, 706 F. 2d 426, 433 (2d Cir. 1983), cert. denied, 475 U.S. 1143 (1986).  This determination is committed to the sound discretion of the trial judge and will not be overturned absent a clear showing that the district court abused its discretion.  City of Detroit v. Grinnell Corp., 495 F.2d 448 (2d Cir. 1974).  The general thrust of the inquiry is to “examine whether the interests of the class are better served by the settlement than by further litigation.”  Manual for Complex Litigation Fourth, § 21.61 at 309 (West ed., 2004).  In making this determination, it must not be overlooked that the law generally favors settlements because they promote judicial economy.  Weinberger v. Kendrick, 698 F.2d 61, 73 (2d Cir. 1982), cert. denied, 464 U.S. 818 (1983).


The law of the Second Circuit recognizes the formation of tentative classes for the purpose of settlement.  County of Suffolk v. Long Island Lighting Co., 907 F.2d 1295 (2d Cir. 1990).  However, “district judges who decide to employ such a procedure are bound to scrutinize the fairness of the settlement agreement with even more than the usual care . . . to meet the concerns . . . of collusion or of undue pressure by the defendants on would-be class representatives.”  Weinberger v. Kendrick, 698 F.2d at 73.  But, if the settlement agreement is found to be fair, reasonable and adequate—both in its substantive provisions and in the process of its creation—then the formation of a tentative class for the purpose of settlement is proper.  See In Re Baldwin-United Corp., 105 F.R.D. 475 (1984).


It is generally recognized that class action settlements are subject to a three-step approval process before the district court.  First, the court makes a preliminary evaluation that the proposed settlement is within the range of possible approval.  Second, if the settlement is preliminarily approved, the court directs that notice be sent to the class, and then conducts a formal fairness hearing.  Finally, after the hearing, the court decides whether the settlement is fair and reasonable.  See In Re Baldwin-United Corp., 105 F.R.D. 475 (1984).


The purpose of the preliminary approval is not to reach a definitive conclusion as to the fairness of the proposed settlement.  Rather, preliminary approval of a class action settlement “is simply a determination that there is, in effect, probable cause to submit the proposal to members of the class and to hold a full-scale hearing on its fairness, at which all interested parties will have an opportunity and after which a formal finding on the fairness of the proposal will be made.”  In re Mid-Atlantic Toyota Antitrust Litig., 564 F. Supp. 1379, 1384 (D. Md. 1983).  If the district court has enough information to determine that the settlement is within the range of possible approval, no hearing is necessary at the preliminary approval stage.  In Re “Agent Orange” Prod. Liab. Litg., 818 F.2d 145, 170 (2d Cir. 1987), cert. denied sub nom. Pinkney v. Dow Chemical Co., 484 U.S. 1004 (1988).
D. Attorneys’ Fees and Expenses

The parties have negotiated the amount of plaintiffs’ fee claim and expenses that defendants should pay, based on the lodestar approach.  They have also negotiated a procedure for resolving future fee claims, to resolve defendants’ obligations under the fee-shifting provisions of the FLSA and the NYLL.


Plaintiffs will subsequently prepare and submit their motion for an award of a percentage of the combined total of the class fund and the negotiated fees.  The proposed Notice informs class members of this expected petition, allowing them to submit comments or objections in response to this proposal.  Defendants support the award of a percentage, but have no stake in the amount of the percentage and take no position as to the amount.

Both the lodestar and the percentage methods of awarding fees are permissible in common-fund cases in the Second Circuit.  Goldberger v. Integrated Resources, Inc.,
209 F.3d 43, 45 (2d Cir. 2000); In re AMF Bowling Securities Litigation, 334 F. Supp. 2d 462, 467 (S.D. N.Y. 2004).

Where there is a right to statutory fee-shifting, it is best for the class if defendant augments the class fund with the full amount of the lodestar and expenses, avoiding a windfall to defendant and reducing the amount of the common fund that would otherwise go to pay the percentage.  This procedure was approved in Staton v. Boeing Co., 327 F.3d 938, 968–69 (9th Cir. 2003):

Application of the common fund doctrine to class action settlements does not compromise the purposes underlying fee-shifting statutes.  In settlement negotiations, the defendant’s determination of the amount it will pay into a common fund will necessarily be informed by the magnitude of its potential liability for fees under the fee-shifting statute, as those fees will have to be paid after successful litigation and could be treated at that point as part of a common fund against which the attorneys’ fees are measured.  Conversely, the prevailing party will expect that part of any aggregate fund will go toward attorneys’ fees and so can insist as a condition of settlement that the defendants contribute a higher amount to the settlement than if the defendants were to pay the fees separately under a fee-shifting statute.

(Footnote omitted.)  Accord, Florin v. NationsBank of Florida, 34 F.3d 560, 564 (7th Cir. 1994); 
In re Fine Paper Antitrust Litigation, 751 F.2d 562, 582–83 (3d Cir. 1984); Brytus v. Spang & Co., 203 F.3d 238, 246 (3d Cir. 2000).

Here, as recommended in Staton, defendants have resolved their liability for fees and costs in the settlement, and are paying what is reasonable for them to pay.  Defendants have not agreed on the amount of any percentage of the common fund to be paid to class counsel, and have properly left this matter to the Court in light of a fee application to be filed subsequently.  The proposed Consent Decree and Notice alert class members to the amounts counsel will seek, so that they will have an opportunity to make their views known.
E. Additional $10,000 Incentive Payments to Each of the Named Plaintiffs

Plaintiffs will subsequently prepare and submit their motion for allowance of an additional incentive payment of $10,000 each to Mr. Sines and Mr. Williams.  Defendants oppose such relief.  The proposed Notice informs class members of this expected motion, allowing them to submit comments or objections in response to this proposal.  

In support of the inclusion of this provision in the proposed Consent Decree subject to a subsequent decision of the Court, plaintiffs would point out that Congress has strengthened the legal basis for such payments by stripping out the so-called anti-“bounty” provision of the “Class Action Fairness Act” before passing the legislation.  The bill had been before Congress for a number of years, and during part of its gestational process contained a proposed new 28 U.S.C. § 1714:

‘‘§ 1714. Prohibition on the payment of bounties


(a) IN GENERAL.—The court may not approve a proposed settlement that provides for the payment of a greater share of the award to a class representative serving on behalf of a class, on the basis of the formula for distribution to all other class members, than that awarded to the other class members.


b) RULE OF CONSTRUCTION.—The limitation in subsection (a) shall not be construed to prohibit any payment approved by the court for reasonable time or costs that a person was required to expend in fulfilling his or her obligations as a class representative. 
H. Rep. No. 107–370 on H.R. 2341 (107th Cong., 2d Sess., 2002) at 3.  This provision was not in the version finally enacted.  Pub. Law 109-2, 119 Stat. 4 (Feb. 18, 2005).  The provision was dropped in order to protect representative plaintiffs, as the bill’s lead sponsors in the Senate stated:

Summary of Changes to S. 1751 as Agreed to by Senators Frist, Grassley, Hatch, Kohl, Carper, Dodd, Landrieu, and Schumer 



*

*

* 

   THE COMPROMISE ELIMINATES THE SO-CALLED BOUNTY PROHIBITION IN S. 1751 

 
S. 1751 would have prevented civil rights and consumer plaintiffs from being compensated for the particular hardships they endure as a result of initiating and pursuing litigation. 


The compromise deletes the so-called “bounty provision” in S. 1751, thereby allowing plaintiffs to receive special relief for enduring special hardships as class members.  
151 Cong. Rec. S 1078 (daily ed., Feb. 8, 2005).


The parties will brief this issue fully in connection with a motion for final approval.


WHEREFORE, plaintiffs pray that their Motion be granted, that the Court grant preliminary approval to the proposed Consent Decree, and that the Court approve the proposed Consent Order Providing for Notice to the Class, Opportunity to Object or to Opt Out, and a Fairness Hearing.

Respectfully submitted,

Nancy L. Patterson

Texas State Bar No. 15603520

Susanne K. Sullivan

Texas State Bar No. 24008107

Baker & Hostetler LLP

1000 Louisiana, Suite 2000

Houston, Texas 77002-5009

(713) 751-1600 - Telephone

(713) 751-1717 - Telecopier

David A. Grant, Esq.

Baker & Hostetler LLP

Washington Square, Suite 1100

1050 Connecticut Avenue, N.W.

Washington, D.C.  20036-5304

(202) 861-1638 - Telephone
(202) 861-1783 - Telecopier

George A. Stamboulidis (GS 0240)

Matthew H. Charity (MC 9629)

Baker & Hostetler, LLP

666 Fifth Avenue, 16th Floor

New York, New York 10103

(212) 589-4200 – Telephone

(212) 589-4201 – Telecopier

By: /s/ Nancy L. Patterson

Attorneys for Defendants

Dated: February 7, 2006



Richard T. Seymour (RS 8049)
Law Office of Richard T. Seymour, P.L.L.C.

1150 Connecticut Avenue N.W., Suite 900

Washington, D.C.  20036-4129

(202) 862-4320 – Telephone


(202) 549-1454 – Cell     



(800) 805-1065 – Telecopier

Alan L. Fuchsberg  (AF 6626)
The Jacob D. Fuchsberg Law Firm, LLP

500 Fifth Avenue

New York, NY 10110

(212) 869-3500 – Telephone

(212) 398-1532 – Telecopier
By: /s/ Richard T. Seymour

Attorneys for Plaintiffs
Dated: February 7, 2006
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