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Ethical ADR , or, Who Woulda Seen That Coming?
By
Richard T. Seymour1

A.

Ethical Questions Involving Three-Arbitrator Panels
1.

Neutral vs. Party-Affiliated Wing Members
a. Concept
b. Why Do it?
c. Practicalities

2.

Rules on Neutral Wing Members
a.

ABA Section of Dispute Resolution Code of Ethics for Arbitrators in
Commercial Disputes: Note on Neutrality, and Canon IX

Note on Neutrality
In some types of commercial arbitration, the parties or the administering institution
provide for three or more arbitrators. In some such proceedings, it is the practice for each
party, acting alone, to appoint one arbitrator (a “party-appointed arbitrator”) and for one
additional arbitrator to be designated by the party-appointed arbitrators, or by the parties,
or by an independent institution or individual. The sponsors of this Code believe that it is
preferable for all arbitrators – including any party-appointed arbitrators – to be neutral,
that is, independent and impartial, and to comply with the same ethical standards. This
expectation generally is essential in arbitrations where the parties, the nature of the
dispute, or the enforcement of any resulting award may have international aspects.
However, parties in certain domestic arbitrations in the United States may prefer that
party-appointed arbitrators be non-neutral and governed by special ethical considerations.
These special ethical considerations appear in Canon X of this Code.
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This Code establishes a presumption of neutrality for all arbitrators, including party-appointed
arbitrators, which applies unless the parties' agreement, the arbitration rules
agreed to by the parties or applicable laws provide otherwise. This Code requires all
party-appointed arbitrators, whether neutral or not, to make pre-appointment disclosures
of any facts which might affect their neutrality, independence, or impartiality. This Code
also requires all party-appointed arbitrators to ascertain and disclose as soon as
practicable whether the parties intended for them to serve as neutral or not. If any doubt
or uncertainty exists, the party-appointed arbitrators should serve as neutrals unless and
until such doubt or uncertainty is resolved in accordance with Canon IX. This Code
expects all arbitrators, including those serving under Canon X, to preserve the integrity
and fairness of the process.
CANON IX. ARBITRATORS APPOINTED BY ONE PARTY HAVE A DUTY TO
DETERMINE AND DISCLOSE THEIR STATUS AND TO COMPLY WITH THIS CODE,
EXCEPT AS EXEMPTED BY CANON X.
A. In some types of arbitration in which there are three arbitrators, it is customary for
each party, acting alone, to appoint one arbitrator. The third arbitrator is then appointed by
agreement either of the parties or of the two arbitrators, or failing such agreement, by an
independent institution or individual. In tripartite arbitrations to which this Code applies, all
three arbitrators are presumed to be neutral and are expected to observe the same standards as the
third arbitrator.
B. Notwithstanding this presumption, there are certain types of tripartite arbitration in
which it is expected by all parties that the two arbitrators appointed by the parties may be
predisposed toward the party appointing them. Those arbitrators, referred to in this Code as
“Canon X arbitrators,” are not to be held to the standards of neutrality and independence
applicable to other arbitrators. Canon X describes the special ethical obligations of partyappointed arbitrators who are not expected to meet the standard of neutrality.
C. A party-appointed arbitrator has an obligation to ascertain, as early as possible but not
later than the first meeting of the arbitrators and parties, whether the parties have agreed that the
party-appointed arbitrators will serve as neutrals or whether they shall be subject to Canon X,
and to provide a timely report of their conclusions to the parties and other arbitrators:
(1) Party-appointed arbitrators should review the agreement of the parties, the applicable
rules and any applicable law bearing upon arbitrator neutrality. In reviewing the agreement of the
parties, party-appointed arbitrators should consult any relevant express terms of the written or
oral arbitration agreement. It may also be appropriate for them to inquire into agreements that
have not been expressly set forth, but which may be implied from an established course of
dealings of the parties or well-recognized custom and usage in their trade or profession;
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(2) Where party-appointed arbitrators conclude that the parties intended for the partyappointed arbitrators not to serve as neutrals, they should so inform the parties and the other
arbitrators. The arbitrators may then act as provided in Canon X unless or until a different
determination of their status is made by the parties, any administering institution or the arbitral
panel; and
(3) Until party-appointed arbitrators conclude that the party-appointed arbitrators were
not intended by the parties to serve as neutrals, or if the party-appointed arbitrators are unable to
form a reasonable belief of their status from the foregoing sources and no decision in this regard
has yet been made by the parties, any administering institution, or the arbitral panel, they should
observe all of the obligations of neutral arbitrators set forth in this Code.
D. Party-appointed arbitrators not governed by Canon X shall observe all of the
obligations of Canons I through VIII unless otherwise required by agreement of the parties, any
applicable rules, or applicable law.
b.

AAA Employment Rules 13(b) and 16(a)(3)

13. Party Appointed Arbitrators
*
*
*
b. Where the parties have agreed that each party is to name one arbitrator, the arbitrators
so named must meet the standards of Section R-16 with respect to impartiality and independence
unless the parties have specifically agreed pursuant to Section R-16(a) that the party-appointed
arbitrators are to be non-neutral and need not meet those standards. The notice of appointment,
with the name, address, and contact information of the arbitrator, shall be filed with the AAA by
the appointing party. Upon the request of any appointing party, the AAA shall submit a list of
members of the National Roster from which the party may, if it so desires, make the
appointment.
16. Disqualification of Arbitrator
a. Any arbitrator shall be impartial and independent and shall perform his or her duties
with diligence and in good faith, and shall be subject to disqualification for:
1. partiality or lack of independence,
2. inability or refusal to perform his or her duties with diligence and in good
faith, and
3. any grounds for disqualification provided by applicable law. The parties may
agree in writing, however, that arbitrators directly appointed by a party pursuant to
Section R-13 shall be nonneutral, in which case such arbitrators need not be impartial or
independent and shall not be subject to disqualification for partiality or lack of
independence.
c.

JAMS Employment Rule 7(c)
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Rule 7. Number of Arbitrators and Appointment of Chairperson
*
*
*
(c) Where the Parties have agreed that each Party is to name one Arbitrator, the
Arbitrators so named shall be neutral and independent of the appointing Party unless the Parties
have agreed that they shall be non-neutral.
3.

Rules on Party-Affiliated Wing Members
a. ABA Section of Dispute Resolution Code of Ethics for Arbitrators in
Commercial Disputes: Canon X

CANON X. EXEMPTIONS FOR ARBITRATORS APPOINTED BY ONE PARTY WHO ARE
NOT SUBJECT TO RULES OF NEUTRALITY.
Canon X arbitrators are expected to observe all of the ethical obligations prescribed by
this Code except those from which they are specifically excused by Canon X.
A. Obligations under Canon I: Canon X arbitrators should observe all of the obligations
of Canon I subject only to the following provisions:
(1) Canon X arbitrators may be predisposed toward the party who appointed them
but in all other respects are obligated to act in good faith and with integrity and fairness. For
example, Canon X arbitrators should not engage in delaying tactics or harassment of any party or
witness and should not knowingly make untrue or misleading statements to the other arbitrators;
and
(2) The provisions of subparagraphs B(1), B(2), and paragraphs C and D of
Canon I, insofar as they relate to partiality, relationships, and interests are not applicable to
Canon X arbitrators.
B. Obligations under Canon II
(1) Canon X arbitrators should disclose to all parties, and to the other arbitrators,
all interests and relationships which Canon II requires be disclosed. Disclosure as required by
Canon II is for the benefit not only of the party who appointed the arbitrator, but also for the
benefit of the other parties and arbitrators so that they may know of any partiality which may
exist or appear to exist; and
(2) Canon X arbitrators are not obliged to withdraw under paragraph G of Canon
II if requested to do so only by the party who did not appoint them.
C. Obligations under Canon III: Canon X arbitrators should observe all of the obligations
of Canon III subject only to the following provisions:
(1) Like neutral party-appointed arbitrators, Canon X arbitrators may consult with
the party who appointed them to the extent permitted in paragraph B of Canon III;
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(2) Canon X arbitrators shall, at the earliest practicable time, disclose to the other
arbitrators and to the parties whether or not they intend to communicate with their appointing
parties. If they have disclosed the intention to engage in such communications, they may
thereafter communicate with their appointing parties concerning any other aspect of the case,
except as provided in paragraph (3).
(3) If such communication occurred prior to the time they were appointed as
arbitrators, or prior to the first hearing or other meeting of the parties with the arbitrators, the
Canon X arbitrator should, at or before the first hearing or meeting of the arbitrators with the
parties, disclose the fact that such communication has taken place. In complying with the
provisions of this subparagraph, it is sufficient that there be disclosure of the fact that such
communication has occurred without disclosing the content of the communication. A single
timely disclosure of the Canon X arbitrator's intention to participate in such communications in
the future is sufficient;
(4) Canon X arbitrators may not at any time during the arbitration:
(a) disclose any deliberations by the arbitrators on any matter or issue
submitted to them for decision;
(b) communicate with the parties that appointed them concerning any
matter or issue taken under consideration by the panel after the record is closed or such matter or
issue has been submitted for decision; or
(c) disclose any final decision or interim decision in advance of the time
that it is disclosed to all parties.
(5) Unless otherwise agreed by the arbitrators and the parties, a Canon X
arbitrator may not communicate orally with the neutral arbitrator concerning any matter or issue
arising or expected to arise in the arbitration in the absence of the other Canon X arbitrator. If a
Canon X arbitrator communicates in writing with the neutral arbitrator, he or she shall
simultaneously provide a copy of the written communication to the other Canon X arbitrator;
(6) When Canon X arbitrators communicate orally with the parties that appointed
them concerning any matter on which communication is permitted under this Code, they are not
obligated to disclose the contents of such oral communications to any other party or arbitrator;
and
(7) When Canon X arbitrators communicate in writing with the party who
appointed them concerning any matter on which communication is permitted under this Code,
they are not required to send copies of any such written communication to any other party or
arbitrator.
D. Obligations under Canon IV: Canon X arbitrators should observe all of the obligations
of Canon IV.
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E. Obligations under Canon V: Canon X arbitrators should observe all of the obligations
of Canon V, except that they may be predisposed toward deciding in favor of the party who
appointed them.
F. Obligations under Canon VI: Canon X arbitrators should observe all of the obligations
of Canon VI.
G. Obligations Under Canon VII: Canon X arbitrators should observe all of the
obligations of Canon VII.
H. Obligations Under Canon VIII: Canon X arbitrators should observe all of the
obligations of Canon VIII.
I. Obligations Under Canon IX: The provisions of paragraph D of Canon IX are
inapplicable to Canon X arbitrators, except insofar as the obligations are also set forth in this
Canon.
b. AAA Employment Rule 17
17. Communication with Arbitrator
a. No party and no one acting on behalf of any party shall communicate ex parte with an
arbitrator or a candidate for arbitrator concerning the arbitration, except that a party, or someone
acting on behalf of a party, may communicate ex parte with a candidate for direct appointment
pursuant to Section R-13 in order to advise the candidate of the general nature of the controversy
and of the anticipated proceedings and to discuss the candidate's qualifications, availability, or
independence in relation to the parties or to discuss the suitability of candidates for selection as a
third arbitrator where the parties or party-designated arbitrators are to participate in that
selection.
b. Section R-17(a) does not apply to arbitrators directly appointed by the parties
who, pursuant to Section R-16(a), the parties have agreed in writing are non-neutral. Where the
parties have so agreed under Section R-16(a), the AAA shall as an administrative practice
suggest to the parties that they agree further that Section R-17(a) should nonetheless apply
prospectively.
b.

JAMS Employment Rules 14 and 15(j)

Rule 14. Ex Parte Communications
(a) No Party may have any ex parte communication with a neutral Arbitrator jointly
selected by the Parties. The Arbitrator(s) may authorize any Party to communicate directly with
the Arbitrator(s) by email or other written correspondence, so long as copies are simultaneously
forwarded to the JAMS Case Manager and the other Parties.
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(b) A Party may have ex parte communication with its appointed neutral or non-neutral
Arbitrator as necessary to secure the Arbitrator’s services and to assure the absence of conflicts
and in connection with the selection of the Chairperson of the arbitral panel.
(c) The Parties may agree to permit more extensive ex parte communication between a
Party and a non-neutral Arbitrator. More extensive communications with a non-neutral
arbitrator may also be permitted by applicable law and rules of ethics.
Rule 15. Arbitrator Selection and Replacement
*
*
*
(j) Where the Parties have agreed that a Party-appointed Arbitrator is to be non-neutral,
that Party-appointed Arbitrator is not obliged to withdraw if requested to do so only by the party
who did not appoint that Arbitrator.
B.

The Practicalities of Penn Plaza Pyrettcy
1. How to Bankrupt a Local Union
2. “Mandatory Subject of Bargaining” vs. DFR Actions
3. What is the Binding Effect of a Union Arbitration of Statutory Claims?
4. What if the Union Declines to Process the Grievance?
5. What if the Union Declines to Take the Matter to Arbitration?
a. Automatic DFR claim?
b. Can the union waive its right to use the CBA arbitration clause?
c. If so, what is the effect on a union member?
6. What if the Union Takes the Matter to Arbitration?
a. Usual arbitrator or an employment-law-experienced arbitrator?
b. Can the union member have his or her own counsel?
c. Is there a role for union counsel?
d. Who has settlement authority?
e. What is the standard for fee awards? Union counsel’s hourly rate?
f. Who decides on court challenges?
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